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NORTH DAKOTA'S HISTORIC PRESERVATION LAW
ROBERT

E.

BECK*

With the celebration of the bicentennial of the Declaration of Independence, Americans appear to have become more conscious of
their heritage and more eager to preserve at least the physical forms
that still remain. It seems appropriate, therefore, to review North
Dakota's laws on historic preservation.
One often hears the remark in North Dakota that the state is not
old enough to have anything worth preserving. Fortunately the legislators have thought otherwise. They have, at least to some extent,
realized that with the philosophy expressed above nothing would ever
become old enough to preserve-since it would get torn down or "renewed" in the intervening years. While some states have single
comprehensive statutes dealing with historic preservation,' North
Dakota is not that fortunate. North Dakota's piece-meal legislation
has led to duplication, omission, and ambiguity.
I.

THE ADMINISTRATIVE AGENCIES
A.

STATE LEVEL

Most of the historic preservation activities at the state level in
North Dakota are to be performed by either the State Historical
Society (hereinafter referred to as State Society), the State Historical
Board (hereinafter referred to as Board) or the Superintendent of
the State Historical Board2 (hereinafter referred to as Superintendent). Since the Society is "under the supervision and control" of
the Board and since the Board appoints the Superintendent to carry
out "the policies and directives of the board," it is appropriate
to look first at the Board.3
1.

The State HistoricalBoard

The Board consists of nine members appointed by the Governor
* Professor of Law, Southern Illinois University School of Law; LL.B., 1960, University
of Minnesota; LL.M., 1966, New York University.
The author wishes to thank Dan Kohn, third-year University of North Dakota law
student for his assistance in the preparation of this article.
1. See, e.g., N.M. STAT. ANN. ch. 4, art. 27 (1974) (cultural properties).
2.
W hile the title to N D. CENT. CODE ch. 55-02 (1972), as amended, (Supp. 1975), refers in part to 'Superintendent of Society," all specific statutory references that contain
anything more than superintendent refer to "superintendent of the state historical board."
See, e.g., N.D. CENT. CODE § 55-02-03 (1972), aS amended, (Supp. 1975) ; id. § 55-03-01
(1972) ; id. § 55-06-01 (1972) ; id. § 55-10-07 (1972), as amended, (Supp. 1975).
S. N.D. CENT. CODE; §§ 55-01-01 (1972) ; id. § 55-02-01 (1972).
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with the consent of the senate. 4 The only qualification to serve on
the Board is that each member must be a citizen and resident of
North Dakota. 5 The terms are for three years with no bar to reappointment. Ex officio members consist of the Secretary of State, State
Engineer, State Highway Commissioner, State Forester, State Game
and Fish Commissioner, Director of the State Library Commission,
and State Treasurer. A directive is given to these ex officio members
to "take care that the interests of the state are protected." Two 1967
laws eliminated the Secretary of Agriculture and Labor as an ex officio
member. 7 However, since agricultural practices could be destructive
of historic sites, particularly archeological sites, it would seem useful for the Commissioner of Agriculture to be on the Board. Now
that agriculture and labor have been separated, the legislative. assembly should consider returning the Commissioner of Agriculture
to the ex officio membership.
Besides the basic powers of receiving and spending state and
other monies, improving the state's historical collection and related
properties,. and selecting a Superintendent as the chief executive
officer, a principal power of the Board appears to be to acquire
"state monuments" whether by lease, purchase, gift, or eminent
domain." The Board may then empower the Superintendent to make
rules and regulations for the care of the monuments, violations of
which would be infractions under North Dakota's criminal law. 9
The difficulty with this power is that it came into being in 1935 in
an act giving the State Historical Society authority to acquire and
*manage state parks, monuments, and recreation reserves. 0 The preamble to the law clearly distinguishes historical parks. It appears
*that, in using the word "monuments," the legislative assembly intended to analogize to the national monument system. 1 When the
state recreational park function was separated from the historical
function,' 2 the language about monuments remained in the historic
preservation laws. This language is inappropriate 1 3 and should be removed. The law should state simply and clearly that the Board has
the power to acquire land and material by purchase; gift, eminent
domain, exchange, and lease for historical purposes. 4
4. Id. § 55-01-01 (1972).
5. Id.
6. Id.
7. Ch. 74, § 18 [1967) N.D. Sess. Laws 89, 95-96 (codified in N.D. CENT. CODE § 55-01-01
(1972); ch. 411, § 1 [1967] N.D. Sess. Laws 985, 985-86 (codified in N.D. CENT. CODE §
55-01-01 (1972)).
8. N.D. CENT. CODE § 55-01-02 (1972).
9. Id. § 55-02-03 (1972), as amended, (Supp. 1975).
10. Ch. 216 [1935] N.D. Sess. Laws 301.
11. Id., passim.
12. Ch. 979, § 13 [1965) N.D. Sess. Laws 738, 743-44 (codified In N.D. CENT. CODE §
55-02-02 (1972).).
13. See, e.g., N.D. CENT. CODE § 55-02-04 (1972) on fixing of fees and entering Into
concession agreements for motels, cabins, etc. within the areas of any "state monument."
14. Not once, for example, does the Preservation of Historic Sites and Antiquities Act of
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A more important function of the Board appears to be the
listing of sites in the state historic sites registry. 15
The Board is referred to further in a very confusing section of
the law that provides for planning of a heritage center for North
Dakota.18 The section provides:
The Commission shall:
1. Plan and design a permanent heritage center building on the North Dakota state capitol building grounds, but
located outside of the state capitol building itself;
2. Conduct, promote, and finance, in full or in part,
studies, investigations, and, research into development and
construction of such a center;
3. The state historical board of North Dakota shall approve any plan for the preservation and display of material
mementos of North Dakota's heritage. 7
First, the reference to the Board in subdivision three does not follow the introduction: "The commission shall: . . . 3. The state. ....
Second, assuming that subdivision three is really not a subdivision but an independent item, what does it mean? In plain
language it directs the Board to approve any plan that is devised,
thus leaving them no discretion to either approve or reject. That
is the usual interpretation of the word "shall." Apparently what was
intended, however, was that no plan could go into effect until approved by the Board, and that the Board would have the authority
to either accept or reject. Unfortunately that is not what the section
says.
2.

The State Historical Society

The State Society was first given responsibility in 1905,18 and it
1967 refer to "monuments." Ch. 415 [1967] N.D. SESS. LAWS 995. Rather it refers to state
historic sites, state historical markers, and state archaeological sites. Id.
CENT. CODE ch. 55-10 (1972), as amended, (Supp. 1975)).

15.

N.D.

CENT. CODE § 55-10-02(4)

(Supp. 1975).

(codified in

N.D.

Sites listed In the registry achieve a

certain measure of protection as discussed in part III of this article infra.
16. Id. ch. 55-09 (1972).
17. Id. § 55-09-02 (1972).
1S. Ch. 25 [1905] N.D. Sess. Laws 33. Previous to that the legislative assembly had
created a North Dakota Historical Commission consisting of the Governor, Auditor, Secretary of State, Conimissioner of Agriculture, Wi. H. Moorehead and president of the North
Dakota State Historical Society with a duty to collect and preserve records and relics
regarding "early history, eatly settlement and development" with a view to illustrate "civil,
political, religious, literary and natural history." Ch. 70 [1895] N.D. Sess. Laws 105. In
190. the legislative assembly added the authority to acquire historical sites and authorized
the Commission to receive as contributions such sites or money with which to acqire them.
Ch. 15, § 1 [1903] N.D. Sess. Laws 21, 21.

When basic responsibility was transferred from the Commission to the Society In
1905, it remained unclear whether the Commission was to continue functioning because
the 1905 law repealed only section 153 of the Revised Code of 1899 and not section 152.

Section 152 dealt with the establishment of the Commission while section 153 dealt with
its powers. However, the Compiled Laws of 1913 omitted section 152.
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carried essentially aill of the duties of historic preservation in North
Dakota from 1905 until 1965.19
Although chapter 55-01 of the North Dakota Century Code is presently entitled "State Historical Society" and provides that "there
shall be a state historical society of North Dakota, ' '0 the chapter
deals almost exclusively with the Board, under whose control the
State Society now functions. Only section 11 of that chapter gives the
State Society responsibility independent from the Board's direction.
Under that section, the State Society can locate "pioneer buildings and
structures" on the Camp Hancock Museum grounds and then control
their maintenance and use. -1
The only other duties prescribed for the State Society appear in
chapter 55-10.22 There the State Society is recognized as having the
power to designate "state historic sites" and "state archaeological
sites" and to authorize "state historical markers."23 Such designation and authorization has little value, however. The principal protection for historic sites is provided when they are listed in the
historic sites registry2- by the Board.2 5 Chapter 55-10 does include a
section, however, requiring that the state and its subdivisions cooperate with the Superintendent in "safeguarding" historic sites and in
the "preservation" of historic and archeological sites.2r Presumably
this applies even if the sites are not listed in the registry. The discretion whether to place any historical markers on sites is with the
Superintendent and then only on sites listed in the registry.27 The
principal authority given to the State Society is to carry out for
North Dakota the congressional purposes established by Public Law
89-665. -0, The North Dakota Code states that this purpose is "to establish a program for the preservation of additional historic properties. .. ,"29 This authority includes conducting a state-wide historic
30
survey.
3.

The Superintendent of the State Historical Board

The Superintendent, like the Board, is entitled to a substantial
portion of a chapter in the Century Code.." While the Superintendent
is to carry out the policies and directives of the Board, the position
379 [19651 N.D. Ses. Laws 738,

19.

See ch.

20.

N.D. CVNT. CODE § 55-01-01

which created the State Hi.oric;tl Ioard.

(1972).

21.
22.
23.
24.
25.
26.
27.
28.
29.
80.

Id. § 55-01-11 (1972).
Id. ch. 55-10 (1972), (is amended, (Supp. 1975).
Id. § 55-10-02 (1972).
The historic sites registry is discussed in Dart III of this article infra.
N.D. CFNT. CODE § 55-10-02(4) (Supp. 1975).
Id. § 55-10-09 (1972).
Id. § 55-10-12 (Supp. 1975).
(codified in 16 U.S.C. §§ 470-470n, as amended).
80 Stat. 915 (1966)
N.D. CENT. CODE § 55-10-11 (1972).
Id.

31.

Id. ch. 65-02 (1972). as amended, (Suop.

1975).
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is also given numerous specific duties. These duties require the collection of books and papers illustrating the history of North Dakota
and the West in general, the securing of narratives from early pioneers about their exploits and data about Indian tribes, the cataloguing of collections, and the publication of quarterly reports.2- These
33
duties were given to the Society by the 1905 legislative assembly
and remained with the Society until transferred to the Superintendent
by legislation in 1.965.1 The Superintendent or his delegate must
make an annual visit to state parks and advise the state park
director on specified historic preservation matters.3 5 If authorized by
the Board, the Superintendent is given specific power to collect fees
for use of any facilities at state monuments and to grant concessions
to private parties to operate services within the monuments.36
The Superintendent is given many other responsibilities as well,
including such important functions as issuing permits for archeological and paleontological exploration 37 and giving approval for alteration of sites listed in the state's historic sites registry.38
The Superintendent serves at the pleasure of the Board.3 9 No special qualifications for this position are set in the Code.
In summary, while it can be stated that there is a Society, governed by a Board, which has an executive officer entitled Superintendent, the North Dakota laws establishing these entities and prescribing their duties are not very symmetrical. Two factors are primarily responsible for the difficulty. First, the Society as such was
recognized in the laws as of 1905. Neither the Board nor the Superintendent were recognized until 1965 when a large scale transfer of
functions to the Board and Superintendent from the Society took
place without care to harmonize the transfer. This lack of care
is illustrated well by the provision which states: "The Superintendent shall . . . keep its rooms open at all reasonable hours ... "40
This duty made semantic sense when it applied to the Society, but
it does not when applied to the Superintendent. Second, when new
duties or powers with regard to historic preservation were desired,
new statutes were drafted and superimposed on existing laws without harmonizing the existing laws with the new. 41 A thorough re32. Id. § 55-02-01.2 (1972).
33. Ch. 25 (1905] N.D. Sess. Laws 33.
34. Ch. 379, § 12 [1965] N.D. Sess. Laws 738, 742 (codified in N.D. CENT. CODE §
55-02-01.2 (1972)).
35. N.D. CENT. CODE § 55-02-01.3 (1972). This duty was added in 1967, ch. 411, § 3
[1967] N.D. Sess. Laws 9S5, 9S6.
36. N.D. CENT. CODE § 55-02-04 (1972). See notes 13-14 and text accompanying supra.
37. Id. § 55-03-01 (1972). See text accompanying notes 51-53 and 113-21 infra.
38. Id. § 55-10-08 (1972), as amended, (Supp. 1975). See text accompanying notes 65-66

infra.
39. Id. § 55-02-01.1 (1972).
40. rd. § 55-02-01.2(7) (1972).
41. The basic law for historic preservation was enacted In 1905, Ch. 25 [1905] N.D.
Sess. Laws 33. The basic provisions concerning archeological site protection was enacted
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drafting of the laws is necessary, with a clear statement of the relationship among the Society, Board, and Superintendent and the role
of each.
B.

LOCAL LEVEL

The County Old Settlers Associations were the first local entities referred to in the North Dakota historic preservation laws. 42 The
Code authorized historic lands to be put in the custody of these associations who could then improve and use them for collecting "relics
of historical interest. ' 43 Furthermore, state owned relics of "local
4
historical nature" could be loaned to such associations. 4
Since 1957, recognized county historical societies may be furnished a "room or rooms" in a county courthouse, municipal building or public library building, and provided with light and heat. 45
Furthermore, the county board of commissioners can appropriate out
of the general fund up to $5,000 annually for the county society for
historical work, and it can levy up to one-quarter of one mill for
historical work. 4r Electors may petition for the levy if the commissioners fail to make the levy.
One requirement that must be met before the county society
is entitled to this benefit is that it must be incorporated and have its
articles of incorporation and bylaws approved by the State Society. 7
If the county society ceases to function, its historic objects revert to
8
the State Society unless a donor has attached other conditions.4
II.

SUBSTANTIVE HISTORIC PRESERVATION LAW

This part of the article contains a survey to establish the extent
of recognition by North Dakota law of specific substantive areas of
historic preservation.
A.

ARCHEOLOGICAL AND PALEONTOLOGICAL

PRESERVATION

The North Dakotai law on archeological and paleontological preservation is not integrated; relevant substantive provisions appear in
three different chapters of the Code. 49 Furthermore, the law appears
in 1939. Ch. 223 [1939] N.D. Sess. Laws 368. Then in 1965 the historic and recreation
parks functions were separated with a reassignment of duties. Ch. 379 [1965] N.D. Sess.
Laws 738. Finally, in 1967 came the Preservation of Historic Sites and Antiquities Act.
Ch. 415 [1967] N.D. Sess.
amended, (Supp. 1975).

Laws 995

(codified in

42.

Ch. 15, § 1 [1903] N.D. Sess. Laws 21, 21.

43.

N.D. CENT. CODE § 51-01-05 (1972).

N.D. CENT.

CODE ch. 55-10

(1972),

as

44. Id. § 55-01-06 (1972).
45. Ch. 344, § 1 [1957] N.D. Sess. Laws 670, 670 (codified in N.D. CENT. CODE § 11-11-52
(1976)).
46. N.D. CENT. CODE § 11-11-53(1), (2) (1976).
47. Id. § 11-11-53(3) (1976).
48. ld. § 11-11-53.1 (1976).
49. Id. ch. 55-02 (1972), as amended, (Supp. 1975); 4d. ch. 55-03
(Supp. 1975) ; d. ch. 55-10 (1972), as amended, (Supp. 1975).

(1972),

as amentded,
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to distinguish between archeological and paleontological for some
purposes. 50
Any archeological or paleontological artifact or site that is found
on land owned by the state or land owned by any of its political subdivisions, 51 or which otherwise comes into the state's custody or
possession is to be used and managed only as provided for by the

Superintendent."
Before any person can investigate, explore or excavate for archeological or paleontological material on any land within North Dakota,
he must obtain a permit or annual license from the Superintendent. "3
When land is transferred by the state, any of its agencies or any
municipal subdivision, the title to archeological and paleontological
materials thereon or therein remains with the state or municipal subdivision. 54 It appears to have been the practice in North Dakota
until recently not to include any exception or reservation language in
an instrument of transfer but to let the statute operate by its own
force.5 5 Certainly this was the practice of the State Land Depart-

ment. 56
Under the 1967 Preservation of Historic Sites and Antiquities
Act,5 7 the State Society is empowered to designate "state archaeological sites" defined as "an area, primarily relating to prehistoric
man . . . possessing state or national significance." ' However, the
only clear significance of such a designation is that the state and
"its governmental subdivisions" are directed to cooperate-with the
Superintendent "in the preservation of . ... archaeological sites." 3
50.

A standard dictionary will distinguish tiletwo ol, the basis that

ireheol.,gy re*fers

to the study of past human life as revealed 1
l'eli.S: lienjt i;-lles
hav'e lft and that
i- p,.ri-d
priiiarily frotl
fs.il
paleontology refers to the stuf.- of the. life of past g.
remains. In N.D. CENT. CODE §§ 55-02-17 and 55-113-0l
1)72) the I'o
retusetl tigether
and no distinction is made. However, illN.D. CENT. ('oi,
ch. 55-]i' (1!'7") tlwte ib refe'enc
Such a site is deonly to an "archaeological valu." and to "stat- ar'.h;aeo',gi.al sit,."
fined as "an area, primarily relating to preijst',ric man.
" N.
N.). (ENT.
'OlE
61 § 55- '-'1)
(1972) . This definition is consistent with the ,icti iry d finlito
ih~it
foitses archelogy
on the study of past liunian life as contrasted w*ith anional life or vegetation.
51.
"Political Subdivisions" is not defined. This p',oti'tn of the historic preservation law
)
Is particularly confusing because N.D. CENT. CODE § 55-02-07 (1972
refers to land oiviwd
refers to laud n'neld by 'an instrumentality
by .'political subdivisions"; § 55-03-02 (1972)
of the state"; § 55-03-03 (1972) refers to land belonging to "any county or muiicipality";
refers to land of "any" municipal suisli isi)Ol." The question is to
and § 55-03-06 (1972)
what extent land owned by counties, cities, park boards, school districts, and other local
units is covered by these various sections.
52. N.D. CENT. CODE § 55-02-07 (1972).
53. Id. § 55-03-01 (1972). The scope and utility of this permit is discussed in part III
of this article int.
Concerning the coverage of state subdivisions under the
(1972).
§ 55-03-06
54. Id.
archeological and paleontological code provisions, see note 51 slo'i.
55. The scope and utility of this reservation will be explored in part III of this article
infra.
56. Letters from Owen L. Anderson, North Dakota Assistant Attorney General, to Robert
E. Beck, Aug. 31 & Sept. 13, 1976.
57. Ch. 415 [1967] N.D. Sess. Laws 995 (codified in N.D. CENT. CODE ch. 55-10 (1972),
as atended, (Stipp. 1975)).
(1972). For the differences between archeological
58. N.D. CENT. CODE § 55-10-02(3)
and paleontological purposes, see note 50 supra.
59. Id. § 55-10-09 (1972).
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More importantly, the Act sets forth a "state historic sites registry"
which includes sites having archeological value.60 However, archeological sites are not mentioned further in the 1967 Act. In 1975 the
legislative assembly authorized the Board to add to the legislatively
declared state historic sites registry list and required an annual publication and updating of the list.61 Arguably the Board can include
as historic sites lands of archeological, and perhaps even paleontological, significance.62

B. HISTORIC SITES, BUILDINGS, DISTRICTS, AND MATERIALS
The general public seems to be more familiar with historic sites
and materials than with the subject matter of prehistoric sites and
materials discussed above.
The acquisition, ownership, and subsequent management of historic sites, buildings, districts, and materials by the state is provided
for in the Code.G3 Numerous sites, buildings, and materials are now
in state ownership.6 4 The Code also provides for the protection
of any historic site or artifact found on any state or political subdivision land even though not owned for historic purposes.6 5 These sites
or artifacts are to be cared for as prescribed by the Superintendent.
The Code authorizes the Board to maintain a State Historic Sites
Registry and to designate sites having historical value for inclusion. 6
Apparently those included are to possess "historical value of state
or national significance. 61
C. HISTORIC RECORDS

In 1961 the North Dakota Legislative Assembly approved the
Records Management Act,"9 and in 1971 it approved an act establishing a central microfilm unit.6 9 Together these acts form the basic law
relating to retention or destruction of official or public records. Very
60. Id. §§ 55-10-03 to 06 (1972).
61. Ch. 500, § 1 [1975] N.D. Sess. Laws 1374, 1374 (codified In N D. CENT. CODE §
55-10-02(4) (Supp. 1975)). The utility of the registry will be discussed in part III of this
article ifra.
62. N.D. CENT. CODE § 55-10-02(1) (1972) states, In part: "Land or water areas con-taining historic or archaeological value for the purpose of this chapter are designated as
'state historic sites.' "The scope of this sentence is not clear, however.
G3. N.D. CENT. CODE § 55-01-02 (1972) gives the Board power to acquire by lease, purchase, gift or eminent domain state monuments and to manage then] and to hold present
and future historical collections. The Code also gives the Superintendent power to collect
a variety of historical materials, id. § 55-02-01.2 (1972), to make rules concerning management of monuments, 4d. § 55-02-03 (1972), as amended, (Supp. 1975), and to fix fees
for usage, id.§ 55-02-04 (1972).
64. See, e.g., the list contained in N.D. CENT. CODE § 55-10-03 (1972).
65. N.D. CENT. CODE § 55-02-07 (1972).
66. Id. § 55-10-02(4) (Supp. 1975).
67. Id. § 55-10-02(1) (1972).
68. Ch. 333 [19611 N.D. Sess. Laws 552 (codified in N.D. CENT. CODE ch. 54-46 (1974),
as amended, (Supp. 1975)).
69. Ch. 513 [1971] N.D. Sess. Laws 1131 (codified in N.D. CENT. CODE ch. 54-16.1
(1974)).
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little is provided in the Code with reference to private papers and
documents other than in connection with historic material in general.
The Secretary of State is responsible for management of the public records system, and his management duties include "preservation. ' ' 70 He is to provide schedules for retaining state records "of
continuing value," and for disposing of those "no longer possessing
sufficient administrative, legal or fiscal value." ' 71 Similar duties are
localized in agency or department heads. -2 These duties appear in
early sections of the law. It is not until section 8, however, that "historical" value is added to the values previously listed.7 3 Section 8
provides that
no type or class of record shall be destroyed or otherwise disposed of ...unless it is determined by the administrator,after consultation with the official or department head concerned, the attorney general, and a representative of the historical society, that the type or class of record is unnecessary
and has no further
administrative legal, fiscal, research, or
7 4
historical value.
Note that the decision is with the Secretary of State and that the historical society representative only advises. However, the statute then
goes on to provide that any records that are subject to disposal are
7 5
to be transferred to the State Historical Society.
The statute does not require protection for nonrecord material;
however, it is possible to argue that the Secretary of State is given
authority to protect such material. 6
Microfilming can be done if the Secretary of State determines
that the cost of microfilming "is reasonable in relation to such record's historical significance or the frequency and type of use of such
7
record."1
9
The Code provides that after certain listed township,' city,'
°
and county" records have been offered to the State Historical Society,
a particular local officer is to destroy such records when they become
a specified age.
There is no reference in the laws relating. to public documents
to any of North Dakota's institutions of higher learning, their ,history
departments or archives.
70. N.D. CENT. CODE § 54-46-03 (1974).
71. Id. § 54-46-04(3) (1974).
72. Id. § 54-46-05 (1974).
73. Id. § 54-46-08 (1974).
74.
75.

Id.
Id.

(emphasis added).
§ 54-46-08.1 (1974).

76. Id. § 54-46-09 (1974) provides in part: "The administrator may formulate procedures
and interpretation to guide in the disposition of nonrecord materials."
77.

Id.

78.
79.
80.

Id. § 58-07-05 (1972).
Id. § 40-16-10 (1968), as amended, (Supp. 1975).
Id. § 11-13-17 (1976).

§ 54-46.1

(1974)

(emphasis added).
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D. UNIQUE NATURAL AREAS
Only recently have the people of North Dakota focused on the
natural conditions of North Dakota as part of their heritage. It is
not difficult to understand the thinking of those who would like to
preserve some of this heritage as a way to show how it was when
"grandfather" homesteaded, or when Lewis and Clark traversed
the state."' The 1975 legislative assembly enacted two significant
pieces of legislation to assist in this preservation process.
1. Little Missouri State Scenic River Act

2

The express purpose of this Act is "to preserve the Little Missouri River as nearly as possible in its present state, which shall
mean that the river will be maintained in a free-flowing natural
condition. ' 8 3 Of course such preservation does more than retain a
portion of North Dakota natural heritage; it preserves a scenic wonder for present enjoyment, and it preserves a laboratory for scien8
tists and natural historians to study and evaluate natural processes. 4
Such a statute is of even more significance when one considers the
immediate threats. While no inventory as such exists, it is doubtful
that many free flowing streams exist in North Dakota. There are
probably proposals for dams if such have not been constructed already.
The statute contains a specific reference to maintenance of the
historic qualities of the river. 85 However, the protection accorded is
not complete since the statute does allow channelization, reservoir
construction, and diversion for agricultural or recreational purposes. 6
One ambiguity does exist since the statute permits "reservoir con- ,
struction" for agricultural or recreational purposes but prohibits
"construction of impoundments for any purpose."8' 7
The principal criticism of the statute is that it is limited to one
river rather than establishing a state-wide scheme whereby other
streams or portions thereof could be included after study and evaluation. 88
81. See Holden & Sorenson, Living Antiques of the Coteau Des Prairie, S.D.
TION Die. 21 (May-June 1974). Of particular importance is
[T]he most important aspect that comes through
ecosystem is the fact that the successful species,
of change, obeyed three cardinal rules: They did
overpopulate; they recycled the elements of the

CoNSERVAtheir observation:
in the study of the prairie
surviving millions of years
not pollute; they did not
environment. If a species

broke one of these rules it was on the way to extinction. Is man an exception to these rules?
Id. at 22.
82. Ch. 576 [1975] N.D. Sess. Laws 1500 (codified in N.D. CENT. CODE ch. 61-29 (Supp.
1975)).
83.
84.
85.
86.
87.
88.

N.D. CENT. CODE § 61-29-02 (Supp. 1975).
See note 81 supra.
N.D. CENT. CODE § 61-29-05 (Supp. 1975).
Id. § 61-29-06 (Supp. 1975).
Id.

For an example of a statewide scheme see MICH. CoMP. LAWS ANN. §§ 281.761 to
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2. Nature Preserves Act

9

This Act refers to the necessity of preserving natural areas in
part as "living museums" and as "examples of our natural heritage." 90 The Act provides for state acquisition and supervision over
such areas through the State Park Service. The Service, however,
is to "seek the advice of and work in conjunction with the directors
of the state historical board" among others. 9 1 A major deficiency of
the Act is that it does not provide for purchase of such areas or for
the use of the power of eminent domain for this purpose. Thus acquisition is limited to "gift, devise or exchange. 9 2 This limitation
leaves a serious question as to how sincere the legislative assembly
was in enacting a law purportedly establishing such preserves.
E.

CULTURAL VALUES AND TRADITIONS

It is very difficult to preserve cultural values and traditions themselves. It is less difficult to preserve documentation of them. It may
also be possible to preserve certain crafts associated with certain
cultures whether it be Ukranian easter egg painting or Indian bead
work. Preservation of cultural heritage has long been an expressed
9
concern in North Dakota legislation. '
III. LEGAL TECHNIQUES AND INSTITUTIONAL DEVICES
This section explores legal techniques for historic preservation,
several institutional devices adopted pursuant to those techniques,
and the extent to which they are or are not available in North Dakota.
While in theory it would seem ideal to discuss legal techniques in
three categories-government ownership, government regulation, and
government incentives-the problem is that specific institutional devices 'such as the historic sites registry can be discussed equally well
in more than one of the categories. However, despite that difficulty,
the categorization will be used.
A.

GOVERNMENT OWNERSHIP

Government ownership concerns aspects of acquisition, management, and disposition of whatever interest is involved.
State ownership of both historic artifacts and sites has been a
.766 (Supp. 1975) (Natural River Act of 1970).
89. Ch. 501 [1975] N.D. Sess. Laws 1376 (codified in N.D. CENT. CODE ch. 55-11 (Supp.
1975)).
90.
91.

N.D. CENT. CODE § 55-11-01 (Supp.
Id. § 55-11-04 (Supp. 1975).

1975).

92. Id. § 55-11-05 (Supp. 1975).
93. A law enacted in 1895 referred to illustrating "civil, political, religious, literary and
natural history." Ch. 70, § 2 [1895) N.D. Sess. Laws 105, 105. Arguably all aspects of
history relate to "culture." New Mexico has, for example, entitled its historic preservation
law: "Cultural Properties." N.M. STAT. ANN. ch. 4, art. 27 (1974).
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part of the North Dakota program since the earliest enactmentsartifacts since 189514 and sites since 1903. 95 There was no grant of
eminent domain power for site acquisition until 1935.96 It is arguable that this grant did not apply to historic sites as contrasted with
recreation parks, which were then under the supervision of the State
Historical Society. 97 Regardless of how they came into state ownership, there are fifty-seven sites listed in the Code as state or government subdivision property." The principal difficulty with state ownership is that unless state properties are leased out for private use,
they become essentially museums and are removed from the tax
rolls. As a result, considerable emphasis is given in other jurisdictions to leaving historic properties in private ownership and then
encouraging use consistent with historic purposes through regulation
and incentives. 9 In addition to the ambiguity about the use of eminent domain to acquire historic properties, there is an ambiguity
about the nature of the interest that can be acquired. Certainly defeasible interests and terms of years should be allowed, but what
of an historic easement? Why should not the Board have explicit
authority to acquire historic easements which would leave fee ownership in private hands but preserve, for example, the facade of a
building without change by granting to the state the right to control
changes?
The lands and materials owned by North Dakota are sometimes
under the supervision or management of the Superintendent, 100 sometimes under the Board, 101 and sometimes under the Society. 0 2 The
Code could be improved substantially by clarifying the relationship
among these three institutions and outlining more clearly their respective legal responsibilities in the management of state historic
property. 0 3
The state, of course, owns property other than that acquired for
historic purposes. North Dakota law imposes a limited amount of protection for sites and material that may be owned under those circumstances. Any historic sites or artifacts "located upon any land
owned by the state . . . or its political subdivisions" or that "otherwise comes into custody or possession" are to be dealt with in the
Sess. Laws 105, 105.

94.

Ch. 70, § 2 [1895] N.D.

95.

Ch. 15, § 1 [1903] N.D. Sess. Laws 21, 21.

96. Ch. 216, § 1 [1935] N.D. Sess. Lp.ws 301, 302.
97. Ch. 216 [1935] N.D. Sess. Laws 301.
98. N.D. CENT. CODE §§ 55-10-03 to 04 (1972).
99. See G. GAMMAGE, P. JONES & S. JONES, HISTORIC PRESERVATION IN

CALIFORNIA:

A

LEGAL HANDBOOK 79-95 (1975) (the section cited is entitled: A Direction for Preservation
Law).
100. E.g., N.D. CENT. CODE §§ 55-02-01.2, 06 (1972) ; id. § 55-02-03 (1972), as amended,
(Supp. 1975).
101. E.g., N.D. CENT. CODE §§ 55-01-02, 06 (1972).
102. E.g., N.D. CENT. CODE § 55-01-11 (1972) ; id. § 55-10-02, as amended, (Supp. 1975).
103. See discussion of the historic preservation agencies in part I of this article supra.
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manner that the Superintendent directs.104 Thus if the State Highway
Department in the course -of highway construction, even by a private
contractor, discovers fossil remains, it must follow the directions of
the Superintendent as to removal and disposition.
Key questions concerning disposition arise in the context of the
Code provision that states:
Where any land is sold, conveyed, transferred, or leased by
the state of North Dakota, or by any department or agency
thereof, or by any municipal subdivision thereof, the title to,
any and all archaeological or paleontological materials,
whether such materials are found upon the surface or below
the surface of such land, shall be retained by the state or by
the municipal subdivision thereof, as the case may be. 10 5
There are several problems with this provision. First, does it operate by its own force or must a reservation be stated in each document of transfer? The Code provisions relating to state reservation
of minerals differ from those on historic materials in that the former
contain explicit statements that the reservation will be operative
even if not mentioned in the instrument of transfer. °6 Second, does
the reservation include an appendant easement for ingress and
egress? If not, the reservation would appear to be of little value, so
the conclusion appears foredrawn. There may be dispute, however,
over its scope., particularly concerning when and under what circumstances it can be exercised. Third, does the reservation apply only
to known sites and materials so, for example, a farmer who may
have bought some state land does not have to worry about accidentally breaking up some fossils when he plows his field? If so,
then ignorance is bliss. Fourth, does the Code provision that "nothing contained in this chapter shall be construed to limit or prohibit
any person owning land in this state from exploring or excavating
for archaeological or paleontological material on his own land or by
written consent to any other person ' 1 0 7 in any way modify the reservation by the state? Arguably not, since it appears that this provision was intended to modify the permit requirement. To construe it
to modify the reservation requirement would render the latter meaningless.
104. N.D. CENT. CODE § 55-02-07 (1972) (emphasis added).
105. Id. § 55-03-06 (1972). See text accompanying notes 51-52 supra. Conveyances to the
federal government or its agents or agencies may be made free from the Code's reservation requirement. Id. § 38-09-01.1 (1972). Furthermore, when the state owns such reserved interests, they can be released to the federal government or its agents or agencies.
Id. § 38-01-01.2 (1972).
105. Id. § 38-09-01 (1972)

107.

Id. § 55-03-05 (1972).

; id. § 15-08-27 (Supp. 1975).
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B.

GOVERNMENT REGULATION

Government regulation primarily concerns -zoning, maintenance
laws, dig permits, historic registries and planning.
1. Zoning
The North Dakota Code permits both counties 01 and municipalities 0 9 to zone. While it can be argued that the stated purposes for
zoning are broad enough to include historic considerations, 11 there
is no clear provision in the Code allowing local governing entities such
as cities and counties to zone for historic purposes or to create -special historic districts. Such districts are commonly accepted tools in
historic preservation. 1 ' Although it is not known whether any unit
of local government in North Dakota presently wishes to exercise
such a power, there appears to be no reason why the authority to do
so should not be expressed in the Code clearly so the power could
be exercised whenever desired.
2. Maintenance Laws or Ordinances
Maintenance laws require certain levels of maintenance of historic buildings and impose sanctions for failure to meet those requirements. According to a recent study, court decisions indicate a
developing standard for judging the validity of such laws or ordinances.12 This standard maintains that the owner cannot be required to confer a.public benefit, but he can be prevented from causing public harm. In the process, the court probably weighs the harm
prevented against the cost incurred. No such laws or ordinances are
to be found in North Dakota.
3. Dig Permits
The North Dakota Code requires a permit before any person can
explore or excavate for archeological or paleontological materials
on any land in North Dakota."2s Such a permit is obtained from the
Superintendent. The Superintendent has discretionary authority to
grant or deny a permit, since the statute provides that he "may"
108. Id. ch. 11-33 (1976).
109. Id. ch. 40-47 (1968), as amended, (Supp. 1975).
110. Id. §§ 11-33-01, 03 (1976) ("other purposes"); id. §§ 40-47-01, 03 (1968) ("general
welfare").
111. See City of New Orleans v. Dukes, -U.S.----,
96 S. Ct. 2513 (1976). See also
Loflin, Zoning and Historic Districts in New York City, 86 L. & CONTEMP. PROB. 363 (1971) ;
Wilson & Winkler, The Response of State Legislation to Historic Preservation, 36 L. &
CONTEMP. PRoB. 329, 335-39 (1971).
For a recent discussion of the role that historic districts could play in North Dakota, see Bailey, Historic Districts: A Neglected Resource, 43 N.D. HIsT. 22 (1976).
For an example of a statute, see ARK. STAT. ANN.tit.19, ch. 50 (1968).
112. G. GAMMAGE, supra note 99, at 63.
118. N.D. CExT. CODE § 55-03-01 (1972).
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issue a permit.1 1 4 In any event he can issue the permit only after
receiving an application that sets forth the location of the proposed
dig and the qualifications of the applicant.-' The Superintendent
should have discretion to refuse a permit either on the ground that
the applicant is not qualified or that the site is inappropriate. For
example, he may have issued a previous permit to another applicant and may conclude that the site cannot support two digs.
Furthermore, before the applicant is entitled to a permit, he
must agree to deliver to the Historical Society all materials "of a
useful nature" that are found on and removed from land owned by
"an instrumentality of the state,"116 plus a final report and copies
of any records relevant to the exploration. 117 Permits expire on December thirty-first of each year and are subject to revocation if the
applicant is not proceeding in a professional manner.113 Conducting
these activities without a permit constitutes a class B misdemeanor.11 9
The five dollar filing fee goes into a fund to be used for investi1 20
gating the applicant and the requested site.
The foregoing requirements clearly apply to state land; however, with reference to privately owned land, the statute provides:
"[N]othing 'contained in this chapter shall be construed to limit or
prohibit any person owning land in this state from exploring or excavating for archaeological or paleontological material on his own
land or by written consent to any other person." 1 2' 1 How can this
language be reconciled with the language in the statute that a permit is required for all land within the state? To say that a permit
is required for state land but not for private land would be no reconciliation, but rather a contradiction. Thus, that interpretation is rejected. To say that a permit is required for all land including private land except when the land owner does his own digging or gives
written consent to someone to dig, is in effect the same thing as stating that no permit is required on private land. This would not be a
reconciliation of the two provisions either, but also a contradiction;
therefore, it too must be rejected. The only explanation that would
appear to reconcile the two provisions is that a permit is required
for exploration and excavation on private land but the Superintendent has no authority to refuse to issue it where the applicant is
the land owner or someone having his written consent. The requirement of obtaining a permit certainly does not prevent a landowner
114.
115.

Id.
Id.

116. Id. § 55-03-02 (1972).
117. Id.
118. Id. § 55-03-03 (1972).
119.
120.
121.

1d. § 55-03-07 (1972),
Id. § 55-03-04 (1972).
Id. § 55-03-05 (1972).

(Is amended, (Supp. 1975).
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from digging; only if the permit is refused is the landowner prevented from digging. The permit system would still have some value
in this instance even though the Superintendent would have no power
to refuse to issue a permit. The system would give the Superintendent notice of the prospective exploration or dig and an opportunity to use persuasive force to get as much benefit as he could
out of it for scholars and the state.
4. The Historic Registry
When any state agency or governmental subdivision acquires any
12 2
property listed in the registry, the Superintendent must be notified.
Once a site has been listed in the registry, neither the state nor any
of its instrumentalities can "alter the physical features or historical
character" of the site without prior consent from the Superin128
tendent.
However, there is no prohibition against a private party altering
an historic site on private land. While under some circumstances such
a prohibition could constitute an unconstitutional taking, it is clear
that the police power would allow some regulation of historic property on private lands. This has been proved over and over again in
historic areas such as Santa Fe 124 and New Orleans 125 where there
are stringent regulations on what private owners can do with historic properties.
5. Planning
Planning is an integral part of the North Dakota historic preservation scheme, and it received its greatest impetus when the state
accepted responsibility 26 for implementing the federal historic preservation law.1 27 The legislative assembly has enacted specific laws on
historic planning. For example, in 1963 it created the North Dakota
Heritage Study Committee to plan for the "preservation and display
of material and mementos of North Dakota's heritage,'1 28 and in
1965 it created the North Dakota Heritage Commission to plan for a
permanent heritage center building. 29 Both of these related to his§ 55-10-07 (1972), as amended, (Supp. 1975).
§ 55-10-08(2) (1972), as ( mended, (Supp. 1975).

122.
123.

Id.
Id.

124.
125.

City of Santa Fe v. Gamble-Skogmo, 73 N.M. 410, 389 P.2d 13 (1964).
City of New Orleans v. Levy, 223 La. 14, 16 So. 2d 792 (1953).

126.

N.D. CENT. CODE § 55-10-11 (1972).

127. 80 Stat. 915 (1966) (codified in 16 U.S.C. §§ 470-470n, as amended). See text accompanying notes 28-30 supra.
128. Ch. 369, § 1 [1963] N.D. Sess. Laws 708, 708 (codified In N.D. CENT. CODE § 55-01-09
(1972)). This Committee was to consist of the Governor, Superintendent, Secretary and
Director of the State Library Commission and two members at large selected by the Governor. id.
129. Ch. 381 [1965] N.D. Sess. Laws 758 (codified In N.D. CENT. CODE ch. 55-09 (1972)).
This Commission was to consist of the Governor, Director of State Department of Accounts and Purchases. President of the North Dakota State Historical Board and two mem-
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toric material. The legislative assembly has also enacted specific
laws regarding site planning. For example, in 1959 it created the
Yellowstone-Missouri-Fort Union Commission to engage in an historical study of the Yellowstone and Missouri Rivers confluence
area.3 0
C. GOVERNMENT INCENTIVES

Government incentives concern tax benefits, recognition of development rights, making grants and loans available, and public recognition.
1. Taxation
North Dakota's tax laws do not provide any incentive for private
property owners to preserve historic sites and buildings. In several
jurisdictions tax laws have been adjusted to give property owners an
incentive to preserve historic buildings and to maintain their historic character. These tax incentives may be adopted in several
forms.
In New Jersey, for example, where buildings and contents owned
by nonprofit corporations are certified as historic sites, they are
exempted from taxation.' 3' In Connecticut tax abatement, as contrasted with tax exemption, is allowed to real property owners where
"the current level of taxation is a material factor which threatens
the continued existence of the structure, necessitating either its
demolition or remodeling in a manner which destroys the historical
or architectural value."' 33 In New Mexico when property is listed in
the register and available for educational purposes, property taxes
are to be reduced "by the amount expended for restoration, preser133
vation and maintenance each year."
2. Recognition of Development Rights
The principal recognition of development rights has come about
in Chicago as a result of enabling legislation enacted by the Illinois
Legislature."3 The basic concept hinges on the fact that most hisbers of the current North Dakota Legislative Assembly selected by the membership of each
house. Ch. 381, § 1 (1965] N.D. Sess. Laws 758, 758 (codified in N.D. CENT. CODE § 55-09-01
(1972)).

130. Ch. 375 [1959] N.D. Sess. Laws 751 (codified in N.D. CENT. CODE ch. 55-06 (1972)).
This Commission was to consist of the Governor, President of the Senate, Speaker
of the House, Superintendent, Director of the Business and Industrial Development
Department,

all ex officio and

five North Dakota citizens to be appointed by the Gover-

nor. Ch. 375, § 1 [1959] N.D. Sess. Laws 751, 751 (codified in N.D. CENT. CODE § 55-06-01
(1972)).
131. N.J. STAT. AN-N.

§ 54:4-3.52 (Supp. 1976).

132.

CoNx. GEN. STATS. Ax,-,.

133.
134.

N.M. STAT. ANN. § 4-27-14 (1974).
ILL. ANN. STAT. ch. 24, §§ 11-48.2-1 to 48.2-7 (Smith-Hurd Supp. 1977).

§ 12-127a (1972).
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toric buildings are small and do not add much to density. Density
controls are imposed, and those who do not use all vf their density
allotment may sell the excess to someone who needs more. Thus if
the allowance is eight stories and the historic building is only five
stories, the owner has three stories of space to market to someone
who wants to build an eleven story building. 13 5
3. Grants and Loans
Most of the government financial assistance for historic preservation to date has been at the federal level. 13 6 However, there is
some state activity. For example, Maryland has established a "cap'ital revolving fund for historic preservation" to be used in part for
"loans for nonprofit preservation foundations and organizations" for
3 7
acquiring and restoring worthy properties. 1 A number of states
provide for governmental technical assistance to private owners who
want to preserve historic properties; 31 however, not even that limited authority appears in the North Dakota laws.
4. Public Recognition
The principal forms of public recognition of historic sites are the
listing of properties in historic sites registries and the placing of
markers on designated properties. Both are available in North Dakota, and if done with appropriate recognition ceremonies, they can
be useful. The current annual report of the Superintendent notes
the awarding of the Theodore Roosevelt R-oughrider Award to Harold Schafer in 1975.139 While his work with Medora may not have
been the sole reason for the award, it must have been a major factor. Hopefully it will encourage others.
IV. CONCLUSION
Although North Dakota has had a considerable amount of legislation dealing with various aspects of historic preservation, this legislation is neither unified nor comprehensive. The role of certain entities and the scope of some powers is unclear, and the net result is
that a considerable number of ambiguities exist. Beyond that, it is
clear that North Dakota has not exercised the full scope of the powers available to protect the heritage of its people. One example should
135. See J. COSTONIS, SPACE ADRIFT: SAVING URBATT LANDMARKS THROUGH THE CHICAGO
PLAN (1974).
136. On federal efforts generally, see Gray, The Response of Federal Legislation to Historic Preservation, 36 L. & CONTESIP. PROB. 314 (1971).
137. MD. ANN. CODE art. 41, 181-I-1 (Supp. 1976).
138. See, e.g., N.M. STAT. ANN. § 4-27-12(c) (1) (1974).
189. Sperry, Annual Report of the Superintendent-1976 Fiscal Year, 43 N.D. HIST. 25.
38 (1976).
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suffice. There should be no question of the appropriateness of the
archeological dig permit requirement for private lands. There is a
clear public interest in archeological and paleontological materials,
and that interest certainly justifies the exercise of the police power
to regulate use of these materials on private lands. The chief criticism that should be made is that North Dakota has not gone far
enough in its police power regulation of these materials on private
lands. There is a substantial question whether private ownership of
such material should ever have been recognized. 140 While it may be
too late now to declare state ownership of such objects, certainly laws
and regulations requiring an opportunity for the state to inspect diggings on private lands and collect data thereon, acquire any relics
obtained therefrom, and inspect and study the relics should be justifiable under the police power.

140. The law retaining ownership of such material when public land is transferred to
private ownership is itself evidence of this view. See discussion at text accompanying notes

102-10 svpra.

